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1.  Alfred Frye, Janet Frey, PatriciaMiles, Belinda Nickels, Yvonne Norman, Marshdl Banks, and

Darrious Berry (Appdlants) filed suit againgt Southern Farm Bureau Casudty Insurance Company,



Missssppi Farm Bureau Mutual Insurance Company, Mississppi Farm Bureau Casudty Insurance
Company, and Jefferson County Farm Bureau (Farm Bureau) daming damages for Farm Bureau's
involvement in a Statewide fraudulent scheme in its sde of automobile disability income coverage. The
Circuit Court of Jefferson County denied the Appellants third motion for continuance and granted
summary judgment in favor of Farm Bureau, pursuant to Rule 56 of the Missssppi Rules of Civil
Procedure. The complaint was dismissed with prgudice. From this decison, the Appdlants timely
appesled.
FACTS

12. The Appdlantsinthiscaseasserted severa causes of actionbased onther purchase of automobile
insurance policiesfromFarm Bureau. The automobile insurance policiesin question contained automobile
disability income coverage, which was an optiona coverage offered by Farm Bureau at a cost of $3 per
gx monthpalicy period. Theautomobiledisability income coverage provided for adally monetary payment
ranging from $7 to $20, depending on various factors. To trigger the monetary payments, the named
beneficiary mugt suffer  continuous tota disability resulting directly, and independently of al other causes,
from bodily injury caused by automobile accident, and sustained while occupying any motor vehicle”

113. Each of the Appellants was the named insured on one or more automobile insurance policies
purchased from Farm Bureau that contained automobile disability income coverage. Throughout the life
of the poalicies, Farm Bureau sent each of the Appe lants a copy of thar policies, numerous declaration
pages, and numerous renewa notices. Therecord showsthat none of the Appel lantsever asserted aclaim
for benefits under the automoaohbile disability income coverage, nor were any of the Appellantsever disabled

in an automobile accident.



14. On December 30, 2002, the Appdlants filed their initid complaint against Farm Bureau. The
complaint dleged that Farm Bureau engaged in a statewide fraudulent scheme by sdling automobile
insurance policiesthat contained automobile disabilityincome coverage. The Appdlantsfurther aleged that
Farm Bureau knew that the policy holders of this automobile disability income coverage would not know
of its*“inadequate, unnecessary and ‘ phantom’ nature and that the actual loss experiencefor this coverage
would be minimd, if non-existent.” The Appelants clamsagainst Farm Bureau amount to tortious breach
of contract, breach of good faith and fair dedling, breach of fiduciary duties, and fraud. The attorneys in
the ingant case previoudy filed Banks et al. v. Southern Farm Bureau Casualty I nsurance Company
et al., No. 2003-CA-02371-COA on October 8, 2002. The subject matter and clamsin Frye were
identicd to thosein Banks, and for discovery purposes, Fyreand Banksweretreated as companion cases.
15.  Adaushearingwashdd onMay 12, 2003, and the circuit court set the case for tria on October
8, 2003. On May 29, Farm Bureau filed amation for summary judgment. The Appellants subsequently
filed amoation for extenson of time to respond to the motionfor summary judgment on June 6. A hearing
on these motions was held on June 16, and the court granted the Appellantsan additiond thirty daystofile
aresponse. OnJduly 1, the Appellants sent aletter to Farm Bureau that contained aseries of interrogatories
with requests for production of documents. Farm Bureau responded to these interrogatories on July 8.
On July 16, the Appelantsfiled another motionfor extensonof timein which to respond. The Appe lants
urged that more time was needed for thar experts to review the multitudinous documents produced by
Farm Bureau in response to the July 1 request.

6. OnJduly 23, Farm Bureau filed aresponsein oppaosition to further continuance. Farm Bureau argued
that the Appdllants ingbility to respond to the motion for summary judgment was not due the need for

further discovery, but to the Mississppi law imputing knowledge of the terms of insurance policesto the



policyholders. Farm Bureau further claimed that the Appellantsfailed to meet the specificity requirements
of Rule 56 (f) of the Missssppi Rules of Civil Procedure, as they failed to present asingle fact or area of
inquiry that would create a genuine issue of materia fact and preclude summary judgment. Moreover,
Farm Bureauargued that the Appellants motionfor continuance should be denied because their owndelay
caused their dleged need for discovery.

q7. On August 8, 2003, the Appellants sent a 30(b)(6) notice to Farm Bureau viaafacamile. A pre-
trid hearingwas held on August 11, 2003, during whichthe court granted the A ppellants an extens onuntil
Augugt 15 to submit an affidavit in compliance with Rule 56(f) of the Mississippi Rulesof Civil Procedure.
The court explained that the affidavit should outline the importance and materidity of the information that
has dlegedly not been discovered, or the information not yet devel oped by the Appdlants experts. The
court further ingtructed the Appellantsto includethe reasons, as a matter of law, that the information sought
could potentidly defest Farm Bureau' s motion for summary judgment.

8. On August 15, the Appdlantsfiled aresponseto Farm Bureau’ smotionfor summary judgment and
moation for continuance. In their third motion for continuance, the Appe lants charged Farm Bureau with
deliberate obstruction of the discovery process and clamed that the additiona time granted by the court
for discovery had been a “lesson in futility.” The Appdlants responded to the motion for summary
judgment gtating that genuine issues of materia fact existed in light of the substantid discovery to be
completed, namely: the outstanding corporate 30(b)(6) depositions that had been noticed, and Farm
Bureau' srefusd to produce documents rdevant and responsive to the interrogatories and requests sent on
Jduly 1.

19. OnAugud 26, Farm Bureaufiled arebutta to the Appelants responseto the motionfor summary

judgment and motion for continuance, inggting thet it went to great lengths to ensure that any requested



documentswere produced. Farm Bureau further argued that the A ppellantslacked diligence, and that they
faled to explan why the documents sought were materia to the legal issues raised in the motion for
summary judgment. Morever, Farm Bureau aleged that summary judgment was appropriate because the
Appdlants had not produced sgnificant probative evidenceshowingthat there were genuine issuesfor trid.
110.  The court below entered a memorandum opinion and order on September 29, 2003. The court
concluded that the Appellantsfaled to meet the requirementsfor a continuance pursuant to Rule 56(f), and
that the Appellants dso failed to assert any genuine issue of materid fact that could potentidly concernany
of their dams. Specificdly, the court found that the Appedllants clamsfor tortious breach of contract and
breach of good faith and fair deding falled asa matter of law because there was no denid of benefits, no
wrongful conduct that interfered with the Appdlants ability to recelve benefits and no fiduciary
relationship. Regarding the Appdlant’ s fraud-based claims, the court found that three of the Appd lants
dams were time barred and that they could not prove fraudulent concealment to toll the statute of
limitations. Asto the other fraud cdlams, the court hed that the knowledge of the contents of the insurance
policieswasimputed to the Appdlants asamatter of law. Findly, the court held that the Appdlant’sclam
that the coverage was usdless “led the [Appd lants] headfirg into the filed rate doctrine” Consequently,
the court denied the Appellants motionfor a continuance and granted Farm Bureau’ s motionfor summary
judgment.

11. The Appdlantsfiled a notice of apped onOctober 27, 2003. They now assert two issuesfor our
review, namdy: (1) whether the tria court erred indenying the Appdlants motionfor continuance; and (2)
whether the trid court erred in granting Farm Bureau’ smotionfor summary judgment because neither the
gpplicable statute of limitation nor the “filed-rate’ doctrine bars the Appelants cdaims as a matter of law.

ISSUESAND ANALYSIS



l. Whether thetrial court erred in denying the Appellants motion for continuance.
f12.  Thiscourt has repeatedly held thet trid judges have vested inthembroad discretionary powersin
granting or refusing togrant acontinuance. McClendon v. State, 335 So. 2d 887, 888 (Miss. 1976). Our
review of a tria court’s actions regarding discovery issues is limited to an abuse of discretion standard.
Whyatt v. City of Pearl, 876 So. 2d 281, 283 (6) (Miss. 2004) (citing Byromv. State, 863 So. 2d 836,
849 (120) (Miss. 2003)). Therefore, the deniad of a continuance is not reversible error, * unless manifest
injustice appears to have resulted from [that] denid.” Davidsonv. North Cent. Parts, Inc., 737 So. 2d
1015, 1017 (15) (Miss. Ct. App. 1998) (citing Thomas v. Hilburn, 654 So. 2d 898, 904 (Miss. 1995)).
113. The Appdlants argue that the trid court’ sdenid of their third motion for a continuance prevented
themfrom completing discovery and obtaining certain informationthat was vitd to their dams. According
to the Appdlants, thisvita information included information relating to the historical make-up and desgn
of the palicy, as wel as information relating to actuarid composition, loss reserves, clams experience of
Farm Bureau's agents, and pure profit. The Appellants contend that without this information they could
not adequately respond to Farm Bureau’ s motion for summary judgment. Consequently, the Appellants
believe that the trid court’s denid of the continuance resulted in manifest injustice.

114.  Pursuant to Rule 56(f) of the Missssppi Rules of Civil Procedure, the court has discretion to
postpone consderation of a motion for summary judgment and to order that discovery be completed.
Prescott v. Leaf River Forest Products, Inc., 740 So. 2d 301, 307 (1113) (Miss. 1999) (citing Marx v.
Truck Renting & Leasing Ass n., 520 So. 2d 1333, 1343-44 (Miss. 1987)). Theparty in oppostionto
the motion for summary judgment may not rely on vague assertions that further discovery will produce
needed information. Id. Instead, the party must “present specific factswhy he cannot oppose the motion

and must specifically demondrate  how postponement of aruling onthe motionwill enable him. . . to rebut



the movant’ sshowing of the absence of a genuine issue of materid fact.” 1d. Moreover, Rule 56(f) “isnot
designed to protect litigantswho are lazy and dilatory and normdly the party invoking Rule 56(f) must show
what steps have been taken to obtain accessto the information alegedly within the exclusive possesson
of the other party.” 1d.
115. Thetrid court instructed the Appellants to submit an affidavit in compliance with Rule 56(f),
explaning the importance and materidity of the information not yet discovered or not yet andyzed by therr
experts. In response to these indructions, the Appdlants filed a third motion for continuance, arguing
amply that in light of substantia discovery to be completed, genuine issues of materid fact existed. The
Appellants argued that the corporate 30(b)(6) depositions were noticed but outdanding. However, the
record shows that the Appellants did not give notice of these depositions until August 8, just two days
beforethe hearingontheir second motionfor continuance. The Appd lantsfurther argued that Farm Bureau
“engaged in contemptuous conduct inrefusing to produce documentsrdevant and respongve’ to the “lig”
submitted onJuly 1. However, in their second motion for continuance, the Appellants conceded that Farm
Bureau produced “well over one thousand . . . documents’ in response to the July 1 request.
116. Wefind that thetrid court did not abuse its discretion in denying the Appellants third motion for
continuance. The vague assertion that “genuine issues of materid fact exist” was not sufficient to comply
with the requirements of Rule 56(f). Moreover, the tria court previoudy granted the Appellants two
continuances to gain additiond discovery. Therefore, we find that the Appel lantshave falled to show that
manifest injustice resulted from the denid of ther third motion for continuance. Thisissueiswithout merit.
. Whether thetrial court erred in granting Farm Bureau’s motion for summary

judgment because neither the applicable statute of limitation nor the “ filed-rate”
doctrine barsthe Appdlants claimsasa matter of law.



17.  An appeal from summary judgment is reviewed de novo. Jacox v. Circus Circus Mississippi,
Inc., 908 So.2d 181, 183 (14) (Miss. Ct. App. 2005). The standard for reviewing a grant of summary
judgment is the same as the standard employed by the trid court, namely, whether any genuine issues of
material fact exigted. Id.

118. The Appdlants dlege that FarmBureau committed tortious breach of contract and breach of the
duty of good faith and fair dealing. "Tortious breach of contract requires, in addition to a breach of
contract, some intentiona wrong, insult, abuse, or negligence so gross as to condtitute anindependent tort."
Braidfoot v. William Carey College, 793 So0.2d 642, 655 (145) (Miss. Ct. App. 2000) (citing Southern
Natural Gas Co. v. Fritz 523 So.2d 12, 19-20 (Miss.1987)). Thetrid court held that therecanbe no
damfor tortious breach of contract of breach of the covenant of good faithand far dedling because there
was no denid of benefits or fallure to provide the Appdlants any of the benefitsthey could have expected
fromthe contract. The record shows that none of the Appdllants ever asserted a clam for benefits under
the automobile disability income coverage, nor were any of the Appellants ever disabled in anautomobile
accident. The Appellants have shown no evidencethat abreach of contract occurred. Therefore, without
abreach of contract, the trid court was correct in holding that these clamsfail as a matter of law.

119. TheAppdlantsfurther contend that Farm Bureau breached afiduciary duty alegedly owedto them.
Thetrid court correctly held that “there is no fiduciary obligation between the insured and the insurer; that
isan arm’s length contract between two parties” Estate of Jackson v. Mississippi Life Ins. Co., 755
So. 2d 15, 24 (1136) (Miss. Ct. App. 1999) (citing Szumigala v. Nationwide Mut. Ins. Co., 853 F.2d
274, 280 n.7 (5™ Cir. 1988)). Therefore, this claim was properly dismissed as a matter of law.

120.  Asto the remaning fraud-based daims, the trid court held that the clams of Alfred Frye, S.,

BdindaNickels, and Darrious Berry were time barred. Their policies were purchased onDecember 30,



1991, June 1, 1993, and duly 21, 1999, respectively. The Appellants contend that none of ther damsare
barred by the statute of limitations, as the claims were ather brought within the gpplicable time period or,
the period was equitably tolled due to fraudulent conceal ment.

921. Fraud must be established by clear and convincing evidence. Hutton v. American General Life
& Acc. Ins. Co., 909 So. 2d 87, 95 (1130) (Miss. Ct. App. 2005). In order totall the statute of limitations
under the fraudulent concedment doctrine, the Appellants must show that Farm Bureau “engaged in
afirmative acts of concedment” and that “even though they acted with due diligence in attempting to
discover their cause of action, they were unable to do so.” Robisonv. Cobb, 763 So. 2d 883, 887 (119)
(Miss. 2000).

722.  The Appdllants allege that they could not, through reasonable diligence, have discovered the
misrepresentations and omissions of materia fact. To the contrary, the record shows that Farm Bureau
sent each of the Appellants a copy of ther palicies, numerous declaration pages, and numerous renewd
noticesthroughout the life of ther policies. Moreover, aparty hasaduty to read aninsurance contract and
knowledge of the contract's terms will be imputed to the party even if she does not read it. Hutton, 909
So. 2d at 96 (1125). Therefore, knowledge of the terms of the insurance policies was imputed to dl the
Appdlants, induding those atempting to toll the statute of limitations through the doctrine of fraudulent
conceal ment.

123.  The Appdlants further dlege that the terms of the insurance documents were not clear and
unambiguous. However, in order to withstand a motion for summary judgment, the party opposing the
motionmust present “sgnificant probative evidence demondrating the existence of the trigble issue of fact.”
Reichv. Jesco, Inc., 526 So. 2d 550, 552 (Miss. 1988) (quating Brown v. Credit Center, Inc., 444 So.

2d 358, 364 (Miss. 1983)). Mere generd dlegations are not sufficient to prevent the award of summary



judgment. 1d. Wefindthat the Appelants evidence of fraud amountsto mere dlegations, meredlegations
are inaUffident to show fraud by clear and convincing evidence. Therefore, we decline to reverse the
judgment of trid court.

924. The Appdlants dso argue that the trid court erroneoudy applied the filed-rate doctrine to justify
its dismissd of ther dams. The Appellants contend that the coverage sold was “junk” coverage that
provided no rea benefit. AccordingtotheAppelants, their charge againgt the automobile disability income
coverage does not attack the rate itsdlf; therefore, it does not implicate the filed-rate doctrine. The
Appdlants provided no evidenceto support the contentionthat the coverage was*junk” coverage. Infact,
the record shows tha none of the Appellants ever asserted a clam for benefits under the automobile
disability income coverage, nor were any of the Appdlants ever disabled in an automobile accident.
Therefore, whether or not the filed-rate doctrine operates to bar the issue, this issue is without merit.

125. THEJUDGMENT OFTHEJEFFERSON COUNTY CIRCUIT COURT ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

KING, C.J.,,LEE AND MYERS, P.JJ., BRIDGES, IRVING, CHANDLER, GRIFFIS
AND BARNES, JJ., CONCUR.
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